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Before Division Two Judges: Victor C. Howard, P.J., Joseph M. Ellis and Mark D. Pfeiffer, JJ.

Ammon Painting Company (Ammon) and its insurers, Valiant Insurance Company
(Valiant) and Assurance Company of America (Assurance), appeal the trial court’s grant of
summary judgment for Contractor Supply Company (CSC) (n/k/a Hertz Equipment Rental
Corporation) and its insurers, Travelers Indemnity Company (Travelers Indemnity) and
Travelers Property Casualty Company of America (Travelers Property), on the respondents’
petition below. On appeal, they present seven points.

AFFIRMED.
Division Two holds:

Ammon signed an agreement with CSC that included an indemnification provision.
CSC’s indemnification provision is clearly worded and plainly requires Ammon to indemnify
CSC for any injuries relating from its use of the equipment. Both CSC and Ammon are
sophisticated business entities. The indemnification provision is enforceable. Since CSC’s
indemnity provision is enforceable, the trial court correctly concluded that Ammon’s
(Indemnitor) primary liability insurance carrier, Valiant, cannot use its “other insurance”
provision to compel CSC’s (Indemnitee) primary insurance carrier, Travelers Indemnity, to split
CSC’s claim in equal shares. The trial court correctly ordered Ammon’s primary carrier,
Valiant, to exhaust its policy in its entirety by paying $1 million (i.e. the liability policy limit in
the Valiant policy) to indemnify CSC for the first $1 million of the liability settlement.

The trial court did not err in concluding that, once Ammon’s primary insurance carrier,
Valiant, exhausted its primary liability policy limits, Ammon’s excess insurance carrier,
Assurance, was liable to exhaust its excess liability policy limits. Since the remaining $2.5
million of CSC’s settlement does not exhaust Assurance’s policy limits, we need not decide
which insurance company would be required to pay next.
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